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Introduction

Have you ever torn your hair out while cancelling a subscription service? You scour the
website, fill out the proper forms, and spend hours on the phone until you are left cursing at the
wind. Millions of Americans face this frustrating scenario, but the Federal Trade Commission
(FTC) has come up with an elegant solution: Click-to-Cancel. This article will give an overview
of the new Click-to-Cancel initiative. We begin with the why we have a need for such a
regulation and providing a summary of the new FTC rule requiring simple transparent
procedures to cancel web based services. This article discusses the initial public reactions to the
rule and how businesses can comply. Finally, it will discuss the present legal status of the rule.
With a new presidential administration bringing an FTC Chairperson who previously voted

against Click-to-Cancel, the regulation is a powerful tool but has an unclear future.
Status Quo for Cancelling Subscriptions

In the internet age, one would think it is easy to unsubscribe from services since it can
often be done with the click of a button. However, companies find ways to mislead their
customers into continuing their subscription. Back in 2023 the FTC took action against Amazon
for “enrolling consumers in Amazon Prime without consent and sabotaging their attempts to

cancel.”! This included practices such as presenting consumers with many chances to subscribe
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to Amazon Prime, but deliberately making the unsubscribe button difficult to locate.> Sometimes
when consumers clicked to purchase items in their shopping cart, “the button presented to
consumers to complete their transaction did not clearly state that in choosing that option they
were also agreeing to join Prime for a recurring subscription.”* Another Amazon Prime example
is Amazon giving consumers multiple steps to cancel, including locating a mysteriously hidden

“cancellation flow” that redirected you to additional pages with discounted subscription offers.*

These complaints are not unique to Amazon. Over the last five years the number of
complaints has gradually grown.®> According to the FTC, “...in 2024 the Commission received
nearly 70 consumer complaints per day on average, up from 42 per day in 2021.”¢ Click to
cancel’s regulatory history though actually dates back even further, all the way to 1973’s
Negative Option Rule.” Negative Options are when companies assume that a consumer does
nothing or is silent they have accepted an offer.® The FTC’s 1973 Negative Option Rule
previously regulated plans where sellers occasionally notified customers offering products, and

then charged customers unless the customer specifically acted to decline the offer.’
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The rule has now been modernized to keep pace with modern technology such as
recurring subscriptions and memberships.'® When the FTC proposed the preliminary rule in
March of 2023, there was immediate widespread interest. '! According to the FTC, the
Commission received “16,000 comments from consumers, federal and state government
agencies, consumer groups, and trade associations.”'? Upon evaluating these comments, the FTC
voted to adopt the rule with a 3-2 vote.'> Commissioners Melissa Holyoak and Andrew N.

Ferguson voted no, while Commissioner Rebecca Kelly Slaughter issued a separate statement. '

Commissioner Holyoak’s dissent stated that the FTC was exceeding its authority as a
regulatory agency by amending the Negative Option Rule, and that these substantive changes
were better done by Congress.!> Commissioner Holyoak felt that this amendment was being
rushed due to political interests supporting the majority’s favored presidential candidate with an
election one month away in November of 2024, and may have voted differently given more time
for revisions.'® While Commissioner Slaughter voted yes to the final amendments, she wanted to
explain the reasoning for why the FTC initially proposed but did not finalize a modification
which “would have required annual reminders of subscriptions that do not involve the delivery of
physical goods.”!” The FTC felt this proposal exceeded their authority, as reminders would be

better regulated by Congress and state legislatures who have plenary authority.'®
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What is the Click to Cancel Rule?

In a world increasingly driven by subscription-based services, from streaming platforms
to meal delivery plans, consumers often find themselves entangled in unwanted recurring charges
due to opaque and burdensome cancellation processes.'® To address this issue, the Federal Trade
Commission (“FTC”) introduced the Click-to-Cancel Rule (“the Rule”), an enhancement to its
existing Negative Option Rule.?’ The Rule applies to businesses across industries that offer
variations of billing arrangements, such as subscription-based services and memberships.?' This
Rule has a broad scope, affecting meal delivery plans, gym memberships, online streaming
services, and delivery subscription boxes, among others that utilize this type of recurring billing
structure.?? This scope revolves around the use of negative option marketing, where continued
billing will occur based on a customer’s inaction (for example, if a customer signs up for a billed
monthly delivery service, the business will continue to bill the customer once a month without
the customer giving authorization each time).?* The Rule covers businesses that utilize this

negative option marketing regardless of medium, digital or physical.>* Businesses that fail to
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adhere to the Rule’s requirements, regardless of their size or industry, may face enforcement

actions by the FTC.?

With a relatively short text, the Rule provides clear critical provisions outlining
prohibitions and requirements for businesses to comply.2® At the beginning of the consumer
relations process, covered businesses must provide clear and conspicuous disclosures of
subscription terms.?” Disclosures can include information regarding cancellation policies, costs,
and renewal intervals, all of which must be presented prominently to the consumer before the
consumer is able to make a decision about whether to enroll in the business service or not.>® This
follows the FTC’s general philosophy of ensuring that the consumer is given all pertinent
information before making a decision to transact with a business, especially in the case of a

business utilizing negative option marketing.?’

The heart of these new requirements require cancellation parity.>° Under this
requirement, covered businesses must make it easy for a consumer to cancel the subscription
service they have signed up for, specifically mirroring the same method the consumer used to
originally sign up.’! For example, if a consumer signed up for the subscription service

completely online, the consumer must also be able to cancel their subscription online without
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having to complete any additional steps, such as calling a customer service representative or

sending physical mail confirmation.>?

In a similar fashion, the Rule requires immediate and straightforward mechanisms for
consumers to cancel provided services through clear and accessible options.** These options
must be displayed prominently, such as putting a cancellation button for consumers to utilize.>*
The Rule makes clear that companies are allowed to provide discounts, special deals, or other
incentives to persuade customers not to cancel their subscription or membership services. >’
These incentives must not obstruct or delay the cancellation process.*® The consumer must be

able to decline the offer and proceed to cancel their subscription directly in the same manner as

when they signed up for the service.?’

The Rule also requires that businesses utilizing negative option marketing cannot make
price increases or changes in service offerings and continue to bill the consumer without consent.
Consumers must give pre-approval for subscription changes, and the business must receive
explicit consent to continue billing despite these changes.*® Assuming that a customer’s inaction

or silence is enough to allow for continued billing directly violates the Rule.>’

The penalties for non-compliance with the FTC’s Click-to-Cancel Rule can be significant
and are designed to ensure strict adherence to the regulation. Businesses that violate the Click-to-

Cancel Rule can face civil monetary penalties of up to $50,120 per violation, with fines annually
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adjusted for inflation.*’ The FTC can also seek injunctive relief, ordering the violating practices

to be ceased immediately until compliance is achieved with the Rule.*!

The Rule further allows the FTC to order specific consumer redress, including issuing
refunds to consumers affected by the violating business practices (for example, if they were
charged inappropriately or were unable to cancel their subscriptions).** Along with these
potential penalties, non-compliance can lead to significant reputational harm, especially when

the FTC publicly announces enforcement actions.*

In addition to FTC enforcement, state attorneys general may take action against
businesses that violate state consumer protection laws that align with or exceed the Rule’s

requirements.** This could result in additional fines or legal consequences at the state level.
Legal Challenges to the Rule

Many lawsuits have been filed challenging the FTC. According to law firm Holland &
Knight, “Lawsuits have already been filed in the U.S. Court of Appeals for the Fifth, Eleventh
and Sixth Circuits by various industry groups and associations. A challenge could halt
enforcement of the new rule nationwide, as with the FTC’s rule banning non-competes.”** The

Fifth Circuit challenge comes from industry groups and trade associations representing security,
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advertising, and television firms.*¢ In January of 2025, the Eighth Circuit Court of Appeals, in a
2-1 order, rejected an initial challenge to the rule in a request to stay the Rule from taking effect

pending litigation.*’

Meanwhile in the nonprofit sector, there is ambiguity as to whether these regulations
would apply or not.*® But according to FTC Spokesman Mitchell Katz in The NonProfit Times,
“nonprofits are not covered, as they are not under the FTC’s statutory jurisdiction...we’re not a
regulatory agency, although we do develop and implement regulations. So, we don’t ‘clear off”

or approve any particular companies or industries.”*

Some organizations like the Contributor Development Partnership (CDP) though who
work with public media organizations on fundraising efforts though are still advising nonprofit
organizations to comply with click to cancel regardless of whether they have to or not.>® This can
develop trust with existing supporters and the transparency has been shown to increase donor

retention.>!
How Can Businesses Comply?

The good news about the Rule is that it provides a practical interpretation of how
businesses can comply with its provisions. The Rule does not prohibit businesses from utilizing

subscription and membership services or negative option marketing; it merely sets guidelines on
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how these practices can be done. In order to satisfy FTC requirements with regard to ease of
cancellation for the consumer, companies need to ensure a “click-to-cancel” approach is
available on their website/app. This means that a consumer should be able to log into their
account, go to subscriptions, and successfully cancel their subscription within a few clicks (not

multiple steps via having to call and speak to a customer service rep).

The cancellation option must not be buried and require long pathways for consumers to
find it. The option must be in visible places where consumers might search for such an option,
like account settings, customer service/support, and subscription pages/features. Companies can

ease this with proper buttons/drop downs or even an entire page in one’s account.

Compliance rests upon transparency. Companies need to let consumers know that they
can cancel and how; this means alluding to cancellation fees in terms of service, parts of FAQ,
and customer service assistance.’> An FAQ dedicated to this or a how-to video may allow for
easier access and use by the consumer. Companies should refrain from utilizing additional
barriers for the consumer to cancel.>® After cancellation, the company must confirm to the
customer that the cancellation has been received as soon as possible.’* This can be an email or
text, as well as a link in their account, confirming the receipt of cancellation, including the date
of cancellation, the title of the subscription that was canceled, and anything pertinent to customer

rights for potential refunds.>
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The company may not charge further for the subscription services already rendered, but it
is also not to charge for any subsequent subscriptions due.>® Once the cancellation takes place,
the billing department needs to know that there will be no further recurring charges.>” This
means that even if a customer forgets and the next billing cycle occurs, the automated billing

department should have no way to charge the customer.®

Companies should consistently assess their subscription and cancellation processes
internally relative to the FTC’s Click-to-Cancel Regulation.>® This means assessing its
customers’ journey from start to finish, finding faults with the cancellation policy, and
responding to customer feedback.®® This also means taking customer feedback into account about

their isolated situation to better change or adapt their cancellation options.!
Predicted Enforcement During the Second Trump Administration

The Federal Trade Commission is undergoing a seismic shift in its leadership, with
Andrew Ferguson assuming the mantle from Chair Lina Khan.%? The FTC, while under the helm
of Khan, had adopted a staunchly consumer-first attitude, including unveiling the “Click-to-

Cancel” rule.®® It had been designed to make it easier for people to cancel subscriptions after

%6 John P. Feldman, Keri S. Bruce & Keyleigh J. Ristuben, “Click-to-Cancel”: The FTC Releases Final Rule on
Negative Option Features, REED SMITH LLP (Oct. 29, 2024),
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complaints arose that “subscription traps” were the reason consumers could not cancel

subscriptions.®

In that period, Chair Khan’s FTC was quite active in challenging companies that engaged
in these problematic practices, calling for more transparency and accountability.®® The FTC filed
lawsuits against high-profile companies, such as Amazon, accusing them of deceptive practices
that made canceling subscriptions unnecessarily difficult.%® These cases emphasized the
importance of transparency in subscription management and held companies accountable for
“dark patterns,” such as hiding cancellation options or requiring excessive steps to cancel

services. ¢’

Chair Ferguson is expected to be more business-friendly than the previous
administration.®® He has shown the desire to lighten the regulatory burden and foster innovation,
which could mean moving away from strict enforcement.®” Considering the Rule was only
approved with a vote of 3-2, with Chair Ferguson voting against its approval, his approach is

bound to be one of more cooperation with businesses in the way of helping them to comply.”°
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However, Chair Ferguson’s primary complaint seemed to stem from his statement that previous
administration, in its final days, should refrain from enacting significant new regulations that the
incoming administration would be responsible for enforcing.”! Therefore, though he may support
provisions of the Rule, it is fair to assume that he will be more selective with the Rule’s
enforcement, maybe by extending time for implementation or issuing guidance rather than heavy
fines.”? This pragmatism would grant businesses greater leeway to operate yet also raise

apprehensions among consumer advocates that key safeguards may be lost.

Chair Ferguson’s voting history and the things he has said publicly would suggest that he
will balance consumer needs with the freedom of the marketplace.”® This could result in a
strategy of selective enforcement where serious violations are pursued while an attempt is made
to persuade businesses to regulate themselves.”* How far this shift goes may be modified by the
composition of the commissioners within the FTC and the political pressures from both sides. If
Chair Ferguson relies more on cooperation than on strict regulation, the effectiveness of the
“Click-to-Cancel” rule may depend on how well companies voluntarily comply with the FTC’s
Rules. This change in leadership is a turning point for the FTC, given that the course it now sets

will have a great impact on the continued pull between regulation and consumer rights.
Conclusion

For the past few year’s businesses have become increasingly aggressive with their tactics

to prevent consumers from cancelling recurring subscriptions and memberships. Subsequently,
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consumers have become increasingly annoyed at these practices, prompting the FTC to revise
previous legislation to curb this behavior. The FTC’s Click-to-Cancel rule is a clever attempt to
relieve consumer complaints surrounding annoying subscription services that are difficult to
remove. While it sounds simple with the tagline that makes businesses have their memberships
“as easy to cancel as it is to sign up,” there are also additional regulation requirements
surrounding misrepresentation of material facts, disclosures of material terms, and obtaining a
consumer’s consent. There are many steps for businesses to comply with, but largely compliance

rests upon transparency.

Many trade associations are already challenging these regulations at the appellate level,
as businesses and nonprofits across the nation are planning their next steps. To further complicate
matters, the current chair of the FTC, Andrew Ferguson, was one of the dissenting votes who
voted against Click-to-Cancel. This creates questions of whether it will be enforced, revised, or

even possibly revoked entirely by the eventual new Republican majority FTC.
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